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   Date: 14 January 2011

Pursuant to Article 138, Paragraph 1 of the Constitution of the Republic of Serbia (Official Gazette of RS, No. 98/2006) and Article 1, Paragraph 1 and Article 31, Paragraph 1 of the Law on the Protector of Citizens (Official Gazette of RS, Nos. 79/2005 and 54/2007), in the procedure of establishing the legality and regularity of work of the High Judicial Council, initiated upon a complaints filed by the Judges Association of Serbia, address: 24 Alekse Nenadovića Street in Belgrade, the Protector of Citizens (PoC)   

ESTABLISHES

The High Judicial Council (HJC) has committed an error in its work because it requested from the Judges Association of Serbia (JAS) the information about the work of that association in the way which, considering the content of request, contravenes the obligation to respect the freedom of association, guaranteed by the Constitution and laws.

In view of rectifying the established errors and preventing their recurrence in future work, the PoC refers to the HJC the following

RECOMMENDATION

The HJC shall apologise in writing to the JAS for the committed error.

Rationale:

On 20 October 2010, the JAS addressed the PoC with a complaint, pointing out that the HJC, as state authority, by its Act No. 7-00-329/2010-01 of 7 June 2010, received by the JAS, violated the rights of Association and its members.  

The HJC, referring to Article 15 of the Law on Free Access to Information of Public Importance (Official Gazette of RS, Nos. 120/2004, 54/2007, 104/2009 and 36/2010) requested certain information from the JAS. Given that the JAS is a professional association and non-governmental organisation and not a state authority within the meaning of Article 3 of the Law on Free Access to Information of Public Importance and therefore, not subject to the obligation of providing information on its work as requested by the HJC, the JAS considers that the referred request represents the violation of fundamental rights and freedoms guaranteed by the Constitution, generally accepted rules of international law and international treaties ratified by the Republic of Serbia.       

The complainant also pointed out to the fact that the HJC’s request was dated 7 June 2010, while the HJC requested the data about the analysis of the HJC’s report on court performance published by the HJC at the beginning of September 2010, and then analysed by the members of the JAS and presented at the press conference on 22 September 2010; after the conference it was posted on the website of the JAS. The fact that the HJC requested the information produced after the date of request represents its antedating, which is, according to the JAS, the violation of the principles of good administration by which the HJC should be guided in its work.

The JAS believes that by referring an obviously inadmissible request for access to information and taken into account other circumstances, the HJC imposes pressure to its work and threatens the freedom of association of its members.   

Having insight into a copy of the request that the HJC referred to the JAS, the PoC has established that the HJC, invoking the Law on Free Access to Information of Public Importance in its letter sent to the JAS, says the following:

“…we request that you provide us with:

· all the minutes from the meetings of the JAS’s Board of Directors held in November and December 2009 and in 2010, which contain their registration number, seal and signature;

· notification of whether the meetings of the Board of Directors were attended by persons other than Board members and if yes, their names;

· all conclusions made by the Board of Directors, including the conclusion to prepare a courts performance analysis,

· names of the members of the Working Group that prepared the courts performance analysis;

· all data on the performance of courts and judges according to which the JAS prepared the courts performance analysis, which is posted on the Association’s website;

· information on how the performance data were obtained.”   

The letter was signed by the President of the HJC, Nata Mesarović, and bears the seal of the HJC.

Article 55, Paragraph 1 of the Constitution of the Republic of Serbia guarantees the freedom of political, union and any other form of association shall be guaranteed, as well as the right to stay out of any association.    

Article 18, Paragraph 3 of the Constitution stipulates that provisions on human and minority rights shall be interpreted to the benefit of promoting values of a democratic society, pursuant to valid international standards in human and minority rights, as well as the practice of international institutions which supervise their implementation.



Article 11 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, ratified by the Republic of Serbia, provides that everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of their interests and that no restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others.



Article 2, Paragraph 1 of the Law on Associations (Official Gazette of RS, No. 51/2009) stipulates that associations are voluntary and non-governmental non-profit organisations, based on the freedom of association of more natural persons or legal entities, established for the purpose of achieving and promoting a certain common or general goal and interest, which are not prohibited by the Constitution and laws. 

Having checked the Register of Associations on the web page of the Business Register Agency, it has been established that the JAS is registered as association under the registration number 17321684, with the head office at the address: 24 Alekse Nenadovića Street in Belgrade. 

Having considered the filed complaint and enclosed documentation, the PoC has established that they point out to possible violation of the principle of good administration and particularly incorrect attitude towards the complainant referred to in Article 25, Paragraph 5 of the Law on the PoC and hence decided to initiate the procedure for controlling the legality and regularity in the work of HJC.  

Pursuant to Article 29, Paragraph 1 of the Law on the PoC, the HJC and the JAS were informed about the initiation of control procedure by the Act number 17-2094/10 of 14 December 2010, while a copy of the act was forwarded to the Commissioner for Information of Public Importance and Personal Data Protection (CIPIPDP), for reference purposes. The HJC was asked to inform the PoC, at the latest within 21 days of receiving the notification, about the HJC’s position about the validity of complaint grounds and to respond to its key allegations, in case it deems the complaint unfounded. 

By the Act number 011-00-1366/2010-01 of 17 December 2010, the CIPIPDP informed the PoC that on 9 December 2010, the HJC filed a complaint to that body for the failure of the JAS to act upon its request for access to information of public importance. Since the request was not referred to a public authority, but to the JAS, which is an association, the complaint of the HJC was rejected as inadmissible by the Commissioner’s Conclusion number 07-00-02410/2010-03 of 14 December 2010.  

The HJC sent two statements to the PoC, one included in the Act No. 7-00-329/2010-01 of 30 December 2010 and the other in the Act No. 021-00-47/2010-01, also dated 30 December 2010. Both statements were signed by the HJC President, whereas the former challenges the PoC’s competence, while the latter responds to its request and provides requested explanations, although the mutual connection between these two letters is not explained in any of them.       

In the Act No. 7-00-329/2010-01 of 30 December 2010, it is stated that the HJC has been established by the Constitution as an independent and autonomous body, which ensures and guarantees independence and autonomy of courts and judges and which also determines its nature: the HJC is a “judicial body”. As HJC is not a state administration body, it refuses the PoC’s request to control its work, as contrary to the Constitution and the law.

In the Act No. 021-00-47/2010-01 of 30 December 2010, the HJC pointed out to the PoC that by submitting the request for access to information of public importance, it did not have an intention to impose pressure on the JAS as professional association, but to check its data concerning the six-month report on the performance of courts in the Republic of Serbia in 2010. On 22 December 2010, the HJC sent a statement to Blic daily as a response to an article published the same day in that newspaper under the title “Nata Mesarović requested information about the Judges Association”, but the said daily did not publish it. The text of the statement was enclosed to the letter.  

Faced with an unusual situation of receiving two contradictory letters from the HJC, the PoC deemed the HJC’s letter on denying the PoC’s competence as first-order statement and the letter with explanations as second-order statement, since the HJC expresses a kind of objection to the PoC’s competence for controlling the HJC’s work and in case that such “objection” is not accepted, the HJC gives a requested statement.  

Assessing the argument on which the HJC based its assessment about the PoC’s non-competence, the PoC has established that it was obviously wrong. Namely, the HJC stressed that it was not a state administration body, but “an independent and autonomous body”. However, the HJC has neglected Article 138 of the Constitution of the Republic of Serbia, which stipulates that the PoC“controls the work of public administration bodies, body in charge of legal protection of proprietary rights and interests of the Republic of Serbia, as well as other bodies and organisations, companies and institutions vested with public powers” and  the fact that this provision of the Constitution is identical to the provision of Article 1, Paragraph 1 of the Law on the PoC, according to which the PoC“controls the work of public administration bodies, body in charge of legal protection of proprietary rights and interests of the Republic of Serbia, as well as other bodies and organisations, companies and institutions vested with public powers (hereinafter referred to as: administrative authorities)”.  For that reason, further on in the text of the Law on the PoC, which the HJC has obviously read, only the term “administrative authorities” is used since its complete meaning is pre-defined in Article 1 of the Law, which evidently the HJC has not perceived. 

The HJC, as an “independent and autonomous body” is still a “body” and as such included in the formulation “as well as other bodies and organisations”, by which the Constitution and the Law determine the PoC’s scope of control in terms of the types of legal entities whose legality and regularity of work it is authorised to control.  

This is also undoubtedly supported by the provision of Article 138 of the Constitution, which is identical to the provision of Article 17, Paragraph 3 of the Law on the PoC and which read: “The PoC shall not be authorised to control the work of the National Assembly, President of the Republic, Government, Constitutional Court, courts and Public Prosecutor’s Offices”. None of the aforementioned bodies is an “administrative authority” in the narrow sense of the word. Therefore, if the HJC’s argument on “administrative authorities” were correct, it would not be necessary for the Constitution author and the legislator to exclude them from the PoC’s controlling competence. The Law on the PoC, in accordance with the constitutional provision, has encompassed all, including those “other bodies and organisations”, by the term “administrative authorities”, as defined in the provision of Article 1, Paragraph 1 that reads “(hereinafter referred to as: administrative authorities)” for legal-technical reasons. If they were not excluded by the explicit provision of the Constitution and the Law, those bodies would be subject to the PoC’s controlling competence. Nevertheless, they were explicitly excluded from that competence, which the Constitution author and the legislator have not done with the HJC.       

For all the aforementioned reasons, the PoC has not accepted the “objection” of non-competence referred to the HJC. The PoC further assessed the statement contained in the second HJC’s letter. In that letter, the HJC points out that it did not refer the request for access to information of public importance in order to impose pressure on the JAS, but to “compare data”. However, it is indisputable that the HJC requested from the JAS not only this association’s data on the efficiency of its members in exercising their judicial function, but also, and primarily, the data about the work of the JAS, even of personal character. More precisely, they requested the following data: “whether the meetings of the Board of Directors were attended by persons other than Board members and if yes, their names; copies of all conclusions made by the Board of Directors, including the conclusion to prepare a courts performance analysis; names of the members of the Working Group that prepared the courts performance analysis; all data on the performance of courts and judges according to which the JAS prepared the courts performance analysis, which is posted on the Association’s website and information on how the performance data were obtained, along with all the minutes from the meetings of the JAS's Board of Directors held in November and December 2009 and in 2010, which contain their registration number, seal and signature.” The HJC does not possess such data in performing its legally determined mandate, so that the explanation of the wish to “compare” its data with those of the JAS is untenable.  

Bearing in mind the nature of requested data, the ordering tone (“we request…”), reference to an alleged legal obligation of the JAS to provide the requested data (although such legal obligation does not exist, which the competent body – the CIPIPDP established in the Act number 07-00-02410/2010-03 of 14 December 2010 in the procedure initiated upon the HJC’s complaint and informed the PoC thereof), the fact that the HJC is a public body with the characteristics of state authority, the PoC has assessed that the HJC has raised, by its letter, a justifiable concern and fear of the JAS and it members for exercising their right to freedom of association.  

The Republic of Serbia and all its bodies, including the HJC, are obliged, pursuant to the Constitution and ratified international treaties, to guarantee and respect the freedom of association. This does not mean only that they are obliged to enable citizens to fulfill this right through associations, but also, and primarily, it means that they shall refrain from any act or action that threatens such freedom or that represents an unlawful and incorrect interference with the fulfillment of that right. The basic obligation of the State Party in terms of Article 11 of the European Convention for the Protection of Human Rights, which guarantees the freedom of association, is negative – not to interfere with the fulfillment of that freedom! (Case of Young, James and Webster v. the United Kingdom, Judgment of 13 August 1981, Series A no. 44; Sorensen and Rasmussen v. Denmark (Grand Chamber), no. 52562/99 an 52620/99, 11 January 2006). Each intervention of the state in the area of freedom of association represents the restriction of freedom of association. And legal and appropriate, legitimate restriction on freedom of association is considered to be only the one that meets, cumulatively, the requirements from the test established by the European Court of Human Rights, which is applied to all cases of alleged violations of Article 11 of the Convention: 1) that restriction is prescribed by law; 2) that restriction serves one of legitimate goals specified in Article 11, Paragraph 2 of the Convention; 3) that it is a minimum level of restriction necessary to achieve a legitimate goal (proportionality test).   

In addressing the JAS, the HJC did not meet even the first of the requirements for legitimate restriction on freedom of association – that restriction is prescribed by law. 

The HJC has neither explained why its letter was dated 4 months earlier than the date of sending it to the JAS nor how it happened that they requested in that letter the information about the facts that did not exist at the time of drafting the letter. In spite of the lack of response to an explicitly asked question, which is per se the violation of legal obligation of cooperation with the PoC, it has been assessed that it was an administrative neglect, which contravenes the principles of good administration, but taking into consideration the importance of other elements of complaint, it has not been formally included in the Establishment and Recommendation, which does not mean that the HJC in its future work should disregard it - on the contrary.       

Assessing the established facts and regulations of relevance in this matter, the PoC, pursuant to Article 31 paragraph 2 of the Law on the PoC, has referred the recommendation to the HJC. The HJC is obliged to inform the PoC about the actions taken upon the recommendation, as least within 60 days of receiving it, in accordance with Article 31, Paragraph 3 of the Law on the PoC.     

PROTECTOR OF CITIZENS

Saša Janković

 (sign)

(seal)

Send to:

· HJC

· a copy to the JAS

· a copy to the CIPIPDP, for reference purposes

